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I. INTRODUCTION AND SUMMARY 

Saddleback Valley Unified School District (“SVUSD” or the “District”), and in 

accordance with Sections 54.719(c) and 54.722 of the Commission’s Rules,1 appeals a 

decision of the Universal Service Administrative Company (“USAC”), Schools and 

Libraries Division (the “SLD”).  Specifically, SVUSD appeals a letter decision issued 

August 26, 2009, by the SLD in which it affirmed a previous determination that 

SVUSD’s Form 471 filed with respect to its procurement of telecommunications services 

did not comply with California’s Education Code and, therefore, should not have been 

funded.  

                                                 
1  47 C.F.R. §§ 54.719(c), 54.722 (2005). 



The SLD based this determination on its interpretation of 47 C.F.R § 54.504(c) as 

well as California Education Code § 17604.  For the reasons outlined below, SVUSD 

complied with its obligations pursuant to both 47 C.F.R. § 54.504(c) and Cal. Educ. Code 

§ 17604.  47 C.F.R. § 54.504(c) merely provides that the District “shall, upon signing a 

contract for eligible services, submit a completed FCC Form 471 to the Administrator” 

and certify that it has “complied with all applicable state and local laws regarding 

procurement of services for which support is being sought.”  (Emphasis added.)  There is 

no dispute that SVUSD had a signed contract in place at the time it submitted its Form 

471.  There is also no dispute that SVUSD complied with all competitive 

bidding/procurement procedures prior to submitting its Form 471.  47 C.F.R. § 54.504(c) 

does not require the District to certify that it has obtained approval from the Board 

pursuant to state law prior to filing a Form 471 -- it merely requires a certification that 

the District has not violated any law regarding the procurement of these services.   

The SLD’s incorrect application of the law in this case would cause SVUSD to be 

required to reimburse USAC for over $70,000 and would set a precedent that would 

affect nearly every district in California and likely a significant number of other districts 

throughout the country.  Such a result is clearly contrary to the intent of the 

Telecommunications Act and is a wholly inequitable result.  As such, the SLD’s 

determination of August 26, 2009 should be reversed by the Commission.   

In the alternative, SVUSD seeks a waiver of the Commission’s rules to allow 

SVUSD to retain the funding it received pursuant to this contract.2  In this case, granting 

a waiver would avoid the inequitable result of forcing the District to reimburse the SLD 

                                                 
2  The Commission is specifically authorized to grant waivers of its rules when such a waiver would 
be equitable.  47 C.F.R. § 1.3 (2005). 



despite the fact that SVUSD’s Board approved the contract at issue a few months after 

the Form 471 was filed and before the USAC sent its Funding Commitment Letter.   

 

II. SUMMARY OF FACTS 

SVUSD is an eligible District which seeks discounts for eligible services pursuant 

to 47 C.F.R. § 54.504.  Pursuant to this regulation, SVUSD filed Form 470 for data 

services on December 20, 2005.  After waiting more than 28 days, as required by 47 

C.F.R. § 54.504 “before making [a] commitment” with the selected providers of 

services,” SVUSD’s Assistant Superintendent, Business Services signed a contract with 

Cox Business Services (“Cox”) on February 14, 2006.  On February 16, 2006, SVUSD 

filed Form 471 pursuant to 47 C.F.R. § 54.504(c) certifying that it had a signed contract 

and that it had complied with all state and local laws regarding the “procurement” of 

these services. 

In June 2006, Cox began installing circuits and began invoicing SVUSD as of 

July 20, 2006.  On September 18, 2006, the District created a purchase order (“PO”) for 

these services which was approved by the Board on October 10, 2006.  On October 30, 

2006, USAC sent its Funding Commitment Letter regarding these services.   

In April 2008, Thompson, Cobb, Bazilio & Associates (“TCBA”) began an 

“Attestation Examination” of SVUSD.  As a result of the examination, on May 29, 2009, 

a COMAD was issued requesting that the $70,060.79 paid to the District for services 

rendered by Cox be returned based upon the argument that the “contract was not 

approved or ratified by the School Board, as required by board policy.”  That COMAD is 

attached as Exhibit 1.  SVUSD, under the mistaken belief, based upon the COMAD, that 

it was required to again “ratify” the Cox contract, did so on July 14, 2009. 



On July 22, 2009, SVUSD filed an appeal to the SLD arguing that the Cox 

contract had, in fact, been approved on October 10, 2006 and then subsequently ratified 

on July 14, 2009 and that, therefore, it had complied with the requirements of Cal. Educ. 

Code § 17604.   

The SLD denied the appeal asserting, for the first time, that the approval or 

ratification of the contract with Cox was required to occur prior to SVUSD’s filing of 

Form 471.  The SLD’s decision was based upon the argument that SVUSD was required 

to comply with all of the provisions of Cal. Educ. Code § 17604 by having the Board 

approve or ratify the signed contract prior to submitting its Form 471.  The SLD 

acknowledged that the District’s Assistant Superintendent, Business Services had signed 

the contract on February 14, 2006 but argued that it was not valid and enforceable against 

the District until July 14, 2009 (notwithstanding the prior approval on October 10, 2006).  

See Administrators’ Decision on Appeal attached as Exhibit 2.  

As discussed in more detail below, the SLD’s analysis of 47 C.F.R. § 54.504 and 

California law is legally flawed. 

 

III. APPEAL OF DECISION OF THE UNIVERSAL SERVICE 
ADMINISTRATOR 

The C.F.R requires that all eligible schools seek competitive bids pursuant to 47 

C.F.R. § 54.404 for all services eligible for support under §§ 54.502 and 54.503, which 

include telecommunications services and internet access.  According to the C.F.R., 

“[t]hese competitive bid requirements apply in addition to state and local competitive bid 

requirements and are not intended to preempt such state or local requirements.”  Id., 

§ 54.404(a).  The eligible school is required to post a Form 470 to the USAC 



Administrator (the “Administrator”) which is then posted by USAC on its website 

seeking bids for the services at issue.  Id., § 54.404(b).  Among other requirements, the 

District is required to review and evaluate the bids and accept the bid that is the most 

cost-effective but only after the bid has been posted for at least 28 days.  Id.   

Subsequently, an eligible school “shall, upon signing a contract for eligible 

services, submit a completed FCC Form 471 to the Administrator.”  47 C.F.R. § 

54.404(c) (emphasis added).  The “Form 471 shall be signed by the person authorized to 

order telecommunications and other supported services for the eligible school, library, or 

consortium and shall include that person’s certification under oath” that, among other 

things, “[t]he entities listed on the FCC Form 471 application have complied with all 

applicable state and local laws regarding procurement of services for which support is 

being sought.”  47 C.F.R. § 54.404(c)(vi) (emphasis added).  The certification 

corresponds with 47 C.F.R. § 54.404(a) statement that the competitive bid requirements 

apply in addition to state and local competitive bid requirements.   

The Commission has published instructions on filling out Form 471 which are 

published on its website.  With respect to the certification identified above, it states: 

“Check this box to certify that the entity responsible for selecting the service provider(s) 

has reviewed all applicable FCC, state, and local procurement/competitive bidding 

requirements and that the entities named on this Form 471 have complied with them.”  

FCC form 471 Instructions merely require that the contract be signed: “Signed 

contracts: You MUST sign a contract for all services you order on your Form 471 except 

. . . .”  See page 23 of FCC form 471 Instructions (emphasis in original).  



Here, SVUSD did precisely what was required pursuant to 47 C.F.R. § 54.404(c).  

The Assistant Superintendent signed the contract with Cox more than 28 days after its 

Form 470 was posted on USAC’s website and before it filed its Form 471.  The District 

complied with all of the provisions of the C.F.R. as well as state and local 

procurement/competitive bidding requirements.  In fact, the SLD has not alleged that the 

District failed to follow any procurement requirements nor has the SLD alleged that the 

District violated a single law when it filed its Form 471.  Instead, the SLD argues that the 

District was required to have Board approval of the contract with Cox prior to filing its 

Form 471.   

The SLD argues that its position is based on Cal. Educ. Code § 17604 which 

provides that when “the power to contract is invested in the governing board of the 

school district” the power may be “delegated to its district superintendent, or to any 

persons that he or she may designate, or if there be no district superintendent then to any 

other officer or employee of the district that the board may designate.”  (Emphasis 

added.)  In this case, there is no dispute that the Board delegated its “power to contract” 

telecommunications services to the Assistant Superintendent, Business Services pursuant 

to the Education Code.  This code section also provides that “no contract made pursuant 

to the delegation and authorization shall be valid or constitute an enforceable obligation 

against the district unless and until the same shall have been approved or ratified by the 

governing board. . . .”  Id.  There is no question that the District complied with this 

provision: it delegated the “power to contract” to its assistant superintendent and 

subsequently approved the contract on October 10, 2006.  The SLD’s sole basis for 

rescinding funding for this contract is that the Board approval was not obtained until after 



the Form 471 was filed (although it was accomplished before the SLD issued its Funding 

Notification Letter).   

The SLD’s position is without merit because the District was not obligated to 

obtain Board approval prior to filing its Form 471.  The FCC regulation at issue, 47 

C.F.R. § 54.404(c), merely requires that the District have a signed contract before filing a 

Form 471 and certify that it complied with state and local procurement procedures at the 

time it filed the Form 471.  There is clearly no dispute that the contract was signed at the 

time the Form 471 was filed.  There is also no allegation that the District violated any 

procurement procedures or competitive bidding requirements.  The SLD’s attempt to 

rewrite the language of the C.F.R. and California law is unavailing.  Education Code 

§ 17604 is not a procurement procedure or competitive bidding requirement.  It merely 

requires that a contract must, in order to be enforceable against the District, be approved 

by the Board (in the event it was signed by the superintendent or another individual to 

whom such authority was delegated by the Board).  When the Form 471 was filed, the 

District had complied with all state and local procurement procedures and had a signed 

contract in place.  The Board then subsequently approved the signed contract on October 

10, 2006 -- prior to the SLD’s issuance of its Funding Commitment Letter.  Therefore, 

the District complied with the C.F.R.’s requirements for the filing of its Form 471 and 

should not have had its funding rescinded. 

 

IV. REQUEST FOR A WAIVER 

In the event that the Commission does not grant SVUSD’s appeal, the District, 

requests, in the alternative, pursuant to Section 1.3 of the Commission’s Rules, that the 

Commission grant a waiver of its rules to permit SVUSD to qualify under the 



Telecommunications Act.  47 C.F.R § 1.3.  For the reasons detailed below, SVUSD 

believes such a waiver is equitable and consistent with the Act as well as prior 

Commission waivers relating to the filing of Forms 470 and 471.   

Section 1.3 provides that the Commission may waive its rules “if good cause 

therefore is shown.”  47 C.F.R § 1.3.  Generally, a waiver is appropriate if “special 

circumstances warrant deviation from the general rule and such deviation will serve the 

public interest.”  Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164 (D.C. Cir. 

1990); see also WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969).   

A waiver is appropriate here because SVUSD complied with the requirements of 

the Telecommunications Act and with California law.  The only reason funding has been 

rescinded is that the SLD contends that the contract at issue had to be approved by the 

Board before the Form 471 was filed despite the fact that it had already been signed by 

the Assistant Superintendent.  The contract was, however, approved by the Board after 

the filing of the Form 471 but before USAC issued its funding letter.  In the event the 

Commission does not agree with the District that it complied with the letter and intent of 

47 C.F.R. § 54.404(c), it should waive these rules and reverse the SLD’s determination of 

August 26, 2009. 

There is no evidence in the record that SVUSD engaged in activity intended to 

defraud or abuse the E-rate program.  Denying its requests for funding would create 

undue hardship and prevent it from receiving E-rate funding for work already performed 

by Cox.  Accordingly, good cause exists to grant SVUSD a waiver of section 54.504(c) 

of the Commission’s rules. 

 



 

V. CONCLUSION 

SVUSD respectfully requests that the Commission reverse the SLD’s 

determination of August 26, 2009 in which it affirmed a previous determination that 

SVUSD’s Form 471 filed with respect to its procurement of telecommunications services 

did not comply with California’s Education Code and, therefore, should not have been 

funded.  In the alternative, SVUSD seeks a waiver as described herein, to allow SVUSD 

to retain the funding it received pursuant to the Funding Commitment Letter issued by the 

SLD on October 30, 2006.    

Respectfully submitted, 

 

_____________________ 
Donald K. Smith, Esq. 
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